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Leif. thErlckson for the protester,

Jose. Agulrre, Esg., and Paul M. Fisher, Esq., Department of
the Navy, for the agency.

Christina Sklarew, Esg., and Linda Glass, Esq., Office of
the General Counsel, GAO, participated in the preparation of
the decision.

DIGEST

Aoencyxoecfg?gn to set’ procurementuaside for small
dlsadvantaged business (SDB) concerns was proper where
contractrng ‘officer determined there was a reasonable
expectation that offers would be received from at least two
respons;ble SDB firms at prices that will not exceed the
fair market price by more than 10 percent.

LK

DICISIOH

Holmes‘gagNarver'fgﬁConstructlon»Ser ces,‘*%‘iInc fprotests the
DEpartmentyor; the Navy. ‘sfdecifron tofisetiasidelifor, 'small
dlsadvantaged’ business;g(SDB) concerns“reque..-.t;usfor proposals
(REP) No? N62474-93% R—SEOO "THe; solic1tatlon»1s for a job
order coggract (JOC) for constructlon, elteraolon, and
repalréserv}ces at the Naval Air. Weapons’Statlon, China
Lake," Callfornla.¢>ﬁolmes, a large busrness concern,
contends that the SDB set-aside is lmproper because the
contractlng officer had no basis to conclude that at least
two responsible SDB concerns would submit offers at a price
not exceedlng the fair market price by 10 percent.

M:'» &5

We deny the protest

The ﬁjgftatlon was sﬁﬁ%%sized in the ines
Da;;x (CED)" on October” 20, 1992,7 asﬁhn unrestrfrted
procurement After a b1d protest was flled, contendlng that
the’ procurement should be -set afi'de”for SDB’ concerns, the
Navy reviewed the procurement and determlned, with the
concurrence of the agency’s small business specialist, that
restriecting the procurement to SDB firms would be
appropriate under the Defense Federal Acquisition. Regulation
Supplement (DFARS) part 215. The Navy announced this change




LT

in; the "CBD on "January *%29, 1993*%;; Holmes protests%the Navy’s
set-aside‘determination ‘alleging that its analysis of
recent iSDB set-aside acquisitions demonstrates that the
agency “could not reasonably, expect to receive offers from at
least two SDB firms that would be within 10 percent of the

price that would be obtained under unrestricted competition.

L’-hs A ¢
The regulations 1mplement1n§§thewnepartm§%t ongernse (DOD)
SDB program, set forth -in~ thexDFARS parthlQH‘provide that a
procurementkshall ba" set“asine £OT, exclu31ve SD
part cipation 1E- the. contracting PStficer "determines that
there*ﬂ dbreasonable expectation thatr‘b(l)féffers will be
obtainedﬁfrom at :least two responsible SDB concefﬁsh
(Z)ﬁhward wiliy be’madeﬂatda pricéfhot exceeding the fair
market price byxmore thaﬁflo percent . andg (3} .scientific
and/or, technological talent consrstent Wlth the demands of
thefacqiisition wiil ‘be ‘offered; DFARS.§;219.502-2-70(a)
(1991‘1’&@**), ‘A.W.- & Assocs., ‘Inciys B- ~243289, July 10, 1991,
91-2: CPﬁ“ﬂ {40 We will not disturb a contracting officer’s
set;aside ‘determination unless the determination is
unreasonable. Kato Corp., 69 Comp Gen. 374 {(1980), 90-1
CPDxﬂ 354 oy e "

s w ik ‘iraw,,__ b . i ;
Under a JOCxgontracﬁgﬁserv1q§§nare accomplishedsby
. Jaimin.

offfimdividialyde livery ofﬁe SEd
progect‘is computed b Jsﬂn prices from¥va unit price book

(UEB which‘lrstS*ZSH OOEIinqiﬂtems Ciffpre~pricedji:

cgagtructioﬁ@tasks. Thegappropriategline items required for
compkebingggiéﬁpﬁoject.are added togethergand’ multiplied by
affcoefrricient t&aﬂ'represents "the contractq&fségvgrhead and
PLOELCHEOT FErCTS competlngifor aggocqcontractSubmit their
prices as. coefffbientsﬁ whichiare percentage .faCLOL S
representing”&dﬁﬁhcrease1or decreasefQggthe%UPB%prices. For
example afcoeffic?gﬁt of£41M0; wourd" represent-a price that

I
mat chEsf{the' 'UPBYPLICE s a (COEEricient. Ofydec2 reprefents a
price thaqﬁis”zo percentghighe fthan the” UPB'sggﬁit prices.
An . offErOT LS} p;égeWEEEffic1ent ‘covers 'Such experses as the
prime contractor”s and any’ sﬁbcontracfﬁrs' overhead, profit,
bondmprsmiums, soc12£ security contributions, workman’s
compensation insurance, liability insurance, state
unemployment 1nsurance, Federal unemploymenc insurance,
incidental’ engineering and planning, ADP support, and all
related contingenCies .
In supg%it Jof’ f@s pf%ﬁést, gﬁames.has compiledaajfTEt ‘0f the
price coeffic1ents uhder which" ‘tRedrirm was fawarded  a’number
of recent JOC contracts (under unrestrictedrcompetition),
and a list of the price coeffLC1ents ‘under which SDB firms
were awarded SDB set-aside JOC contracts. Holmes compares
these two groups of price coefficients and contends that
they demonstrate that +when JOC contracts have been awarded
to SDB firms, the prices paid to the SDB concerns have been
more than 10 percent higher than the fair market price that
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resulta under unsztricted competltion. The g?@@Ester
arques therefore that the Navy had no reasoqabfﬂﬁbasis to
expect that an award could be made te an SDB concern at a
pricefnot exceeding the fair market prlce b 105 ercent.

rhe?Navy stou owaéﬁl that the‘cﬁrren Jod(ié
foqgthisﬁ 113t onfWas awardeﬂgto T
unrestricted procurement, aﬁﬁakfa1r~ ds

gforﬁthefsa e servrCes being;prooérad under

supporE?HE.the set-aside
tﬂdﬁ%‘the*Na vlchalléngesgHolnes’ s
‘.hat aMco parlson«ofuﬁ&@‘prlce
‘ k. % -awarded
;: F“”“"“’tg ‘ f&ﬁﬂ?&atrons &ﬁthatﬁdﬂ?ferentgtlmes
undecial var:.et"y‘xo_flcj:?g"_n'%ltxons Jace sEnStsubpoL i!iﬁ
 YOLeStergs, concius on.f&The;agency.contends.t a B
goeffi’c'ient 1s 1u"""'ﬁ"i."q"l.:“e],.T;.no gcont i "’ Wsince it

reflect such varaab
acCUracyMot theQIPB

Fcoe flcleptggn response to‘ citatie
in r@spon%e 0 anotheriiinio: @ ”nproduce the
' : ns“thaﬁﬁﬁalr

iis determlned by, o
multlplylng Eﬁﬁ%localljﬁdeterm coeff;crentﬁ rmaegthat
partilcilay’ 10cationt’s ‘UPB, Tboth ;3pﬂ53 ‘willrdepend¥en a
varfE??aof conditlons in-the pa: cuﬂ%ﬁﬁ%reagandﬂgtﬁghat
parthﬁrar tlme, thus, ‘a part1cular?coeff1c1ent’mf@htr
rep?EEenUra fair market price in re'ponse to onerrocurement
but nbtﬁﬁn response to; another.: .Moreover, the Navy points
out” that Holmes s analysrs of coeff1cments is based on
flgures ‘that were selected to support its position. Holmes
has omltted, for example, the coefficient of 1.31 with which
the current contract was awarded, under an unrestricted

procurement

We bef?%ve that there 1sf§§aéﬁ§te ev1§§%ce*§o_support the
agency’s dEClSlOﬂ to” set—tne procurement asrde Here, the
RFP seeks offers to continue the services currently provided
by Childers Construction Company, an SDB concern, pursuant
to a contract the Navy awarded under an unrestricted
solicitation at what was determined to be a fair and

reasonable price. Further, for each of the awards to an SDB

'It. is notable that although Holmes competed for that
contract, it did not win, and that the winning offer was
from an SDB firm.
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concern cited by”the protes erf the agéﬁ?@ hed%?% determine
prioxr 't¢ ‘award tha&;&he coéntract: was ! be ng awqrded ‘it aifair
market@price.e Sincefﬁ?s pointed outH by thei protester, there
are. several 7SDB concerns, turrently pegfo*ming ‘Joc contracts
at”miﬁitary faciiitiesp’anddgas prev1ously statod, ‘awarel
canncﬂﬂbe ‘made’ to'"an SDB: under a set;aside at a Price
exceeding fair market:price“by ’ 10 percent?*yewbelieve ‘the
contracting”bfflcer had' sufficieit . lnformatlon to expect
that cffers. from SDB ‘concerns under thxssprocurement would

also not exceed falr market price by louperoent. .

‘,; g K ‘. e k! iy . A i i -

x':“ﬁr ety e ,‘..‘" " G o, iy, "j. 5 ;‘ﬁ;.i ‘ . "- e s
MoreoVer JiHolme #'s,pz}em ise-SthathaWard {3&} variou SDBHW "
concerns' the pastmggsiresulted inzun ;pri d

nablys
contract’sfand that‘competltlon among otRermspB¥con 4
this contract cangtheretore: not"be@expected to produce,any
reasonablgﬁpriced of fEr=—rests on: anéerroneousgunderstanding

of thegapp oy

FEETI sfgﬁaard"“ A "fairﬁharkeﬁ?ﬁrlce",ls based
on "reasonable*eosts under normal‘bompetltlve ‘donditions and
not Bn ﬂEﬁEEt [POSSible /Cogt FederalﬁAcquxsxtlon .
Regulatlon SH1 BMOOﬁP Not 6nly ‘may- DOD pay" Up to: 10 percent
more than the fair narket prloeffonfan 1tem purchased from
an SDB} concernﬁsbugmthat fair market price may be more than
the loggst@price obtained through open’ competitlon. Thus,
for an’SDB—furnlshed item does not by itself provide a basis
for flndlng an: 1mpropr1ety in a contractlng officer’s SDB
set-aside dptermlnatlon.

leen thegprocurement hf”stcry:'%i'f'f‘t hanlq; thlsi?casﬁ" We ..
find:tHatitHe' Né?ﬁfhas redsonably supported its dec1sion to
set thzs procurement as;de While ‘Holmés argues that it
would be more approprrate to allow SDB- firms to have a 10
percent price advantage under an unrestrlcted procurement,
because competition allegedly would result in lower prices,
the fact remains that the regulatory requirement expressed
in the DFARS provides for a set-aside. See DFARS

§ 219,.502-2-70 (a).

The protest is denied.

At gk

;%%James F. Hinchman
General Counsel
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